CITY OF MERCED
Planning & Permitting Division

STAFF REPORT: #12-08 AGENDA ITEM: 4.2
FROM: Kim Espinosa, PLANNING COMMISSION
Planning Manager MEETING DATE: June 6, 2012
PREPARED BY:  Julie Nelson,
Planner
SUBJECT: Conditional Use Permit #1168, initiated by Firaz Jaber, applicant for

Encina Investment Group Mainplace, property owner. This application
involves a request to allow a nightclub and bar to locate at 427 and 429 W.
Main Street, located approximately 150 feet west of K Street, within a
Central Commercial (C-C) Zone. *PUBLIC HEARING*

ACTION: Approve/Disapprove/Modify

1) Environmental Review #12-11 (Categorical Exemption)
2) Conditional Use Permit #1168

SUMMARY

The applicant is requesting a nightclub/bar (age 21 and older) to be located at 427 and 429 W.
Main Street (Attachment A). These spaces were most recently occupied by a cell phone store
(AT&T Mobility) and the Merced Sports Grill, respectively. The proposal includes opening the
common wall between the two spaces to create a dance floor area. The total combined area of
the two spaces will be approximately 3,978 square feet. The dance floor will take up
approximately 500 square feet and the bar an additional 439 square feet (Attachment B). In
addition to the night club, a limited menu will be offered and prepared in the existing kitchen
area.

The business plan proposes to have the nightclub open from 8:00 p.m. to 4:00 a.m. with alcohol
sales ending no later than 2:00 a.m. (in accordance with state law). The applicant will also be
offering a limited menu that will be provided until 4:00 a.m.

This site is located within a Central Commercial (C-C) zone. A nightclub/bar is a Conditional
Use within this zone. Staff is recommending approval subject to the conditions contained in the
staff report.

RECOMMENDATION

Planning staff recommends that the Planning Commission approve Environmental Review #12-
11 (Categorical Exemption) and Conditional Use Permit #1168 (including the adoption of the
Resolution at Attachment G) subject to the following conditions:
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*1)

*2)

*3)

*5)

*6)

*7)

*8)

The proposed project shall be constructed/designed as shown on Exhibit 1 (floor plan) --
Attachment B, except as modified by the conditions.

All conditions contained in Resolution #1249-Amended (“Standard Conditional Use
Permit Conditions”—except for Condition #16 which has been superceded by Code)
shall apply.

The proposed project shall comply with all standard Municipal Code and Subdivision
Map Act requirements as applied by the City Engineering Department.

All other applicable codes, ordinances, policies, etc., adopted by the City of Merced shall
apply.

The developer/applicant shall indemnify, protect, defend (with counsel selected by the
City), and hold harmless the City, and any agency or instrumentality thereof, and any
officers, officials, employees, or agents thereof, from any and all claims, actions, suits,
proceedings, or judgments against the City, or any agency or instrumentality thereof, and
any officers, officials, employees, or agents thereof to attack, set aside, void, or annul, an
approval of the City, or any agency or instrumentality thereof, advisory agency, appeal
board, or legislative body, including actions approved by the voters of the City,
concerning the project and the approvals granted herein. Furthermore,
developer/applicant shall indemnify, protect, defend, and hold harmless the City, or any
agency or instrumentality thereof, against any and all claims, actions, suits, proceedings,
or judgments against any governmental entity in which developer/applicant’s project is
subject to that other governmental entity’s approval and a condition of such approval is
that the City indemnify and defend (with counsel selected by the City) such governmental
entity. City shall promptly notify the developer/applicant of any claim, action, or
proceeding. City shall further cooperate fully in the defense of the action. Should the
City fail to either promptly notify or cooperate fully, the developer/applicant shall not
thereafter be responsible to indemnify, defend, protect, or hold harmless the City, any
agency or instrumentality thereof, or any of its officers, officials, employees, or agents.

The developer/applicant shall construct and operate the project in strict compliance with
the approvals granted herein, City standards, laws, and ordinances, and in compliance
with all State and Federal laws, regulations, and standards. In the event of a conflict
between City laws and standards and a State or Federal law, regulation, or standard, the
stricter or higher standard shall control.

Prior to opening the nightclub, the owner shall submit a floor plan with clearly marked
dimensions of each area available for dancing to the Inspection Services Department for
evaluation of the allowable occupant load. The owner shall comply with all applicable
requirements of the Building and Fire Codes for the occupant loads determined from this
evaluation.

Wall signs shall be as allowed at one square foot of signing for each lineal foot of
building frontage. Sandwich board and A-frame-type signs are not allowed. All
temporary banners shall be approved by the Planning Department prior to installation and
shall comply with Merced Municipal Code Section 17.36.570.
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*9)

10)

11)
12)

13)

14)

15)

16)

17)

18)

19)

20)

This approval shall not become effective until such time as the City Council makes a
finding of public convenience or necessity to allow the sale of alcoholic beverages at this
location. The effective date of the CUP shall be the date the City Council takes such
action. If no such finding is made, the CUP is null and void.

The City reserves the right to periodically review the operation for potential problems. If
problems (on-site or within the immediate area) including, but not limited to, public
drunkenness, the illegal sale or use of narcotics, drugs or alcohol, lewd and/or disorderly
conduct, and disturbing the peace result from the proposed land use, etc., the conditional
use permit may be subject to review and revocation by the City of Merced per the
procedures in the Merced Municipal Code.

In accordance with state law, all alcohol sales shall end at 2:00 a.m.

No “adult entertainment” uses as defined in Merced Municipal Code (MMC) Section
20.90 shall be allowed on the premises.

This approval is subject to the business owner being in good standing with all laws of the
State of California, including the Alcohol Beverage Control (ABC), City of Merced, and
other regulatory agencies.

All nightclub patrons must be at least 21-years old between the hours of 10:00 p.m. and
2:00 a.m.

Noise levels generated by the nightclub/entertainment venue shall be kept to a level not
creating a public nuisance to the surrounding business establishments and/or immediate
area. If noise-related complaints are received by the City of Merced, the conditional use
permit may be subject to review and possible revocation by the Planning Commission per
the procedures in the Merced Municipal Code.

To prevent noise from carrying throughout the area, and especially to the nearby
residential uses, the doors shall be kept closed except as patrons enter and exit. The
doors shall not be propped open during business hours.

The applicant shall provide 1 security guard for each entrance/exit, 1 security guard to
patrol the outside area, and 1 security guard per each 50 people inside during the
nightclub hours. All security guards shall be hired from a company that has been
approved by the Merced City Council and properly licensed through the City of Merced.
All security guards are subject to approval of the Merced Police Department.

If the nightclub portion of the business and/or business owner changes from the current
owner(s), a new application must be brought back to staff with possible referral to the
Planning Commission for consideration.

The business owner shall be responsible for ensuring the area around the business is kept
clean and free of trash, debris, and graffiti.

If smoking is permitted outdoors, receptacles shall be available for ashes and cigarette
butts and all applicable laws shall be enforced (i.e., distance from doorways, etc.). These
receptacles shall not be located within the City right-of-way.

(*) Denotes non-discretionary conditions.
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PROJECT DESCRIPTION

This request would allow a nightclub/bar to open at 427 and 429 W. Main Street. The bar would
offer a limited menu provided from the existing kitchen with food service being provided until
4:00 a.m. The nightclub would open at 8:00 p.m. and alcohol would be served until 2:00 a.m.
The nightclub would only be open to patrons 21-years old and older.

The existing wall between the two spaces would be opened to allow access between the two
spaces and to create an area for the approximately 500-square-foot dance floor. The existing bar
would remain. A seating area would be provided throughout the rest of the area (Attachment B).

Because this site is located within a census tract area that is considered to be “over-concentrated”
by the California Department of Alcohol Beverage Control, a request for a Finding of Public
Convenience or Necessity (PCN) must go before the City Council. If the Planning Commission
approves the request for a Conditional Use Permit (CUP), it would only be valid if the City
Council approves the finding of Public Convenience or Necessity to allow alcohol to be sold at
this location.

Surrounding Uses

(Attachment A)
Surrounding City Zoning | City General Plan Land
Land Existing Use of Land Designation Use Designation
Central
Wired Café and Pacific Commercial Regional/Community
North Telephone (across the alley) (C-OC) Commercial (RC)
Central
Various Commercial Uses Commercial Regional/Community
South (across Main Street) (C-C) Commercial (RC)
Central
Commercial Regional/Community
East Starbucks Coffee (C-OC) Commercial (RC)
Central
Commercial Regional/Community
West Coldstone Creamery (C-OC) Commercial (RC)

BACKGROUND

This site was part of the Mainplace project that was constructed in 2000. The parcel on which
this building is located (APN: 031-143-028) encompasses all the tenant spaces from Starbucks
to the Sub Stop (425 - 439 W. Main Street) as well as the parking located behind the building
(Attachment C). The spaces the applicant is proposing to occupy were most recently home to the
Merced Sports Grill (427 W. Main Street) and AT&T Mobility (429 W. Main Street).

FINDINGS/CONSIDERATIONS:
General Plan Compliance and Policies Related to This Application

A) The proposed project complies with the General Plan designation of
Regional/Community Commercial (RC) and the zoning designation of Central
Commercial (C-C).
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The proposed project will achieve the following General Plan land use policies:

Land Use Policy L-2.1 Encourage further development of appropriate commercial and
industrial uses throughout the City.

Implementing Action 2.1.c Continue the City’s Economic Development Activities.

Land Use Policy L-2.3 Promote the retention and expansion of existing industrial and
commercial businesses.

Land Use Policy L-2.8 Encourage a mixture of uses and activities that will maintain the
vitality of the downtown area.

In addition to the above General Plan Policy, this project is in keeping with the City’s
2007 Downtown Strategy.

Downtown Strategy 4.5 Recruit fine dining, clubs, and outdoor dining.

Traffic/Circulation

B)

The project is located on West Main Street, between K and Canal Streets. Main Street is
a collector, but carries a relatively high volume of traffic. Canal Street is a collector road
and K Street is designated as a local road.

According to the Institute of Transportation Engineers (ITE) Trip Generation Manual (8"
Edition), the peak hour trip generation (one hour between 4 and 6 p.m.) for a “drinking
place” is 11.34 trips per 1,000 square feet of floor area. Using this rate, 45 peak hour
trips would be generated by this use. Peak hour trips are typically 10% of the total
average daily trips. Therefore, the Average Daily Trips (ADT’s) for this use are
estimated to be 450 trips per day. The addition of this use would not reduce the level of
service (LOS) of this road below an LOS D, which is the recommended minimum LOS
for a roadway within the City.

Parking

C)

This site is located within the City’s Downtown Parking District, which means no on-site
parking is required. There are four City parking lots within a short walking distance of
this site. In addition, there is a private parking lot behind the building that was
constructed with the Mainplace project. This lot would most likely be used to serve
employees.

Building Design

D)

The applicant is not proposing any exterior changes to the building. The interior changes
will consist of removing the common wall between the two spaces and the addition of a
restroom (Attachment B). The kitchen and bar area are existing, but the DJ area and
dance floor will be added. The general customer and dance floor area comprise 1,889
square feet of the overall 3,978 square-foot building.

Site Design

E)

There are no changes proposed to the site.
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Neighborhood Impact/Interface

F)

Public hearing notices were sent to all property owners within 300 feet of the site. To
date, staff has not received any comments regarding this project. Although this area is
zoned Central Commercial (C-C), there are residential uses in the area. Attachment D
shows the sensitive uses (residential uses, schools, and churches) within a 100-, 600-, and
1,000-foot radius of the parcel where the project is located. There are no sensitive uses
within a 100-foot radius of the parcel. There are a few residential uses located in the C-C
zone and a church within a 600-foot radius and additional residential uses (both
commercially and residentially zoned) within a 1,000 foot radius.

Although the Planning Commission is not being asked to make a Finding of Public
Convenience or Necessity, some of the same information considered for such a Finding
may be considered when determining whether to approve the request for a Conditional
Use Permit. In addition to the sensitive uses described above, there are a number of
businesses in the area that serve alcoholic beverages. As shown in Attachment E, there
are 3 nightclub/bars within a 1,000-foot radius of the site and 2 within a 400-foot radius
(typically one City block). There are a total of 23 businesses serving alcohol within a
1,000-foot radius. In addition, the Planning Commission recently approved a CUP and
the City Council approved a finding of public convenience or necessity for the 17" Street
Public House at 315 W. Main Street.

Although there is a high concentration of businesses serving alcohol in this area, the
downtown is intended to be an entertainment hub for the City, which typically includes
the sale of alcohol for many entertainment-type uses. Because the proposed nightclub
will not open until 8:00 p.m., most of the retail uses will be closed by that time.
Therefore, the impact would be minimal to those uses. The greatest impact may be to the
residential uses in the area due to the noise generated from the nightclub’s music.
However, in an effort to minimize the noise escaping from within the building,
Conditions #15 and #16 address potential problems created by noise.

Police Department Concerns

G)

The Police Department participated in staff’s Development Review meeting to review
this proposal and to discuss any potential problems or impacts. At that time, the Police
Department requested conditions be included to address the number of security guards
and to ensure the security guards used are licensed by the City of Merced. They also
requested conditions to ensure compliance with ABC rules and regulations, but did not
voice any opposition to the proposal. If problems arise, Condition #10 allows the City an
opportunity to review and revoke the conditional use permit if found necessary.

Signage

H)

The site is subject to the Downtown Sign Ordinance and is allowed wall-mounted signs at
a ratio of one square-foot of signing for each lineal foot of building frontage. The
building frontage is approximately 55 feet wide, which would allow a maximum of 55
square feet of wall-mounted signing.
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Environmental Clearance

1) The Planning staff has conducted an environmental review (Initial Study # 12-11) of the
project in accordance with the requirements of the California Environmental Quality Act
(CEQA), and a Categorical Exemption is being recommended (Attachment F).

Attachments:
A) Location Map
B) Floor Plan
C) SitePlan

D) Sensitive Uses

E) On-sale Licenses

F) Initial Study #12-11 (Categorical Exemption)
G) Draft Planning Commission Resolution
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NOTICE OF EXEMPTION

To: Office of Planning and Research From: (Public Agency)
P.O. Box 3044 City of Merced
Sacramento, CA 95812-3044 678 West 18th St.

Merced, CA 95340
X __ County Clerk
County of Merced
2222 M Street
Merced, CA 95340

Project Title: CUP #1168

Project Applicant: Firaz Jaber, Encino Investment Group Mainplace, property owner
Project Location (Specific): 427-429 W Main St. APN: 031-143-028

Project Location - City:  Merced Project Location - County: Merced
Description of Nature, Purpose, and Beneficiaries of Project:

The project involves interior modifications to allow a nightclub/bar to locate at this site.
Name of Public Agency Approving Project: City of Merced

Name of Person or Agency Carrying Out Project: Firaz Jaber

Exempt Status: (check one)
__Ministerial (Sec. 21080(b)(1); 15268),
. Declared Emergency (Sec. 21080(b)(3); 15269(a));
__ Emergency Project (Sec. 21080(b)(4); 15269(b)(c));
_X Categorical Exemption. State Type and Section Number: Section 15301 (a)
__ Statutory Exemptions. State Code Number: .
__ General Rule (Sec. 15061 (b)(3))

Reasons why Project is Exempt: As defined under the above referenced Section, the
proposed project consists of minor interior and exterior alterations only, such as partitions,
electrical, and plumbing, which are considered to be exempt under the CEQA Guidelines per
Section 15301 (a)

Lead Agency: City of Merced
Contact Person: Julie Nelson, Planner Area Code/Telephone:(209) 385-6858
Signature: / u//J{}v - Date: 5-14-12 Title: Planner
_X _ Signed byfLead Agency Date Received for Filing at OPR:
(If applicabie)

Authority Cited: Sections 21083 and 21110. Public Resources Code
Reference: Sections 21108, 21152, and 21152.1. Public Resonrces Code

ATTACHMENT F



CITY OF MERCED
Planning Commission

Resolution #3003

WHEREAS, the Merced City Planning Commission at its regular meeting
of June 6, 2012, held a public hearing and considered Conditional Use
Permit #1168, initiated by Firaz Jaber, applicant for Encina Investment
Group Mainplace, property owner. This application involves a request to
allow a nightclub and bar to locate at 427 and 429 W. Main Street, located
approximately 150 feet west of K Street, within a Central Commercial (C-C)
Zone; also known as Assessor’s Parcel No. 031-143-028; and,

WHEREAS, the Merced City Planning Commission concurs with Findings
A through I of Staff Report #12-08; and,

WHEREAS, after reviewing the City’s Draft Environmental Determination,
and discussing all the issues, the Merced City Planning Commission does
resolve to hereby adopt a Categorical Exemption regarding Environmental
Review #12-11, and approve Conditional Use Permit #1168, subject to the
Conditions set forth in Exhibit A attached hereto. :

Upon motion by Commissioner , seconded by
Commissioner , and carried by the following vote:

AYES: Commissioner(s)
NOES: Commissioner(s)

ABSENT: Commissioner(s)
ABSTAIN: Commissioner(s)

" ATTACHMENT G
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Adopted this 6™ day of June 2012

Chairperson, Planning Commission of
the City of Merced, California

ATTEST:

Secretary

Attachment:
Exhibit A — Conditions of Approval

n:shared:planning: PC Resolutions:CUP#1168 Firaz Jaber Nightclub & bar



Conditions of Approval
Planning Commission Resolution #3003
Conditional Use Permit #1168

The proposed project shall be constructed/designed as shown on Exhibit 1
(floor plan) -- Attachment B of Staff Report #12-08, except as modified by
the conditions.

All conditions contained in Resolution #1249-Amended (*Standard
Conditional Use Permit Conditions’—except for Condition #16 which has
been superceded by Code) shall apply.

The proposed project shall comply with al standard Municipal Code and
Subdivision Map Act requirements as applied by the City Engineering
Department.

All other applicable codes, ordinances, policies, etc., adopted by the City of
Merced shall apply.

The developer/applicant shal indemnify, protect, defend (with counsel
selected by the City), and hold harmless the City, and any agency or
instrumentality thereof, and any officers, officials, employees, or agents
thereof, from any and all claims, actions, suits, proceedings, or judgments
against the City, or any agency or instrumentality thereof, and any officers,
officials, employees, or agents thereof to attack, set aside, void, or annul, an
approval of the City, or any agency or instrumentality thereof, advisory
agency, appeal board, or legislative body, including actions approved by the
voters of the City, concerning the project and the approvals granted herein.
Furthermore, developer/applicant shall indemnify, protect, defend, and hold
harmless the City, or any agency or instrumentality thereof, against any and
all clams, actions, suits, proceedings, or judgments against any
governmental entity in which developer/applicant’s project is subject to that
other governmental entity’s approva and a condition of such approval is that
the City indemnify and defend (with counsel selected by the City) such
governmental entity. City shall promptly notify the developer/applicant of
any claim, action, or proceeding. City shall further cooperate fully in the
defense of the action. Should the City fail to either promptly notify or
cooperate fully, the devel oper/applicant shall not thereafter be responsible to
indemnify, defend, protect, or hold harmless the City, any agency or
instrumentality thereof, or any of its officers, officias, employees, or agents.

The developer/applicant shall construct and operate the project in strict
compliance with the approvals granted herein, City standards, laws, and

EXHIBIT A
of Planning Commission Resolution #3003
Page 1



10.

11.
12.

13.

14.

15.

ordinances, and in compliance with all State and Federal laws, regulations,
and standards. In the event of a conflict between City laws and standards
and a State or Federa law, regulation, or standard, the stricter or higher
standard shall control.

Prior to opening the nightclub, the owner shall submit a floor plan with
clearly marked dimensions of each area available for dancing to the
Inspection Services Department for evaluation of the allowable occupant
load. The owner shall comply with al applicable requirements of the
Building and Fire Codes for the occupant loads determined from this
eva uation.

Wall signs shall be as allowed at one square foot of signing for each lineal
foot of building frontage. Sandwich board and A-frame-type signs are not
alowed. All temporary banners shall be approved by the Planning
Department prior to installation and shall comply with Merced Municipal
Code Section 17.36.570.

This approval shall not become effective until such time as the City Council
makes a finding of public convenience or necessity to alow the sae of
alcoholic beverages at this location. The effective date of the CUP shall be
the date the City Council takes such action. If no such finding is made, the
CUPisnull and void.

The City reserves the right to periodically review the operation for potential
problems. If problems (on-site or within the immediate area) including, but
not limited to, public drunkenness, the illegal sale or use of narcotics, drugs
or alcohol, lewd and/or disorderly conduct, and disturbing the peace result
from the proposed land use, etc., the conditional use permit may be subject
to review and revocation by the City of Merced per the procedures in the
Merced Municipal Code.

In accordance with state law, all alcohol sales shall end at 2:00 am.

No “adult entertainment” uses as defined in Merced Municipa Code (MMC)
Section 20.90 shall be allowed on the premises.

This approval is subject to the business owner being in good standing with
al laws of the State of California, including the Alcohol Beverage Control
(ABC), City of Merced, and other regulatory agencies.

All nightclub patrons must be at least 21-years old between the hours of
10:00 p.m. and 2:00 a.m.

Noise levels generated by the nightclub/entertainment venue shall be kept to
a level not creating a public nuisance to the surrounding business
EXHIBIT A
of Planning Commission Resolution #3003
Page 2



16.

17.

18.

19.

20.

establishments and/or immediate area. If noise-related complaints are
received by the City of Merced, the conditional use permit may be subject to
review and possible revocation by the Planning Commission per the
procedures in the Merced Municipal Code.

To prevent noise from carrying throughout the area, and especially to the
nearby residential uses, the doors shall be kept closed except as patrons enter
and exit. The doors shall not be propped open during business hours,

The applicant shall provide 1 security guard for each entrance/exit, 1
security guard to patrol the outside area, and 1 security guard per each 50
people inside during the nightclub hours. All security guards shall be hired
from a company that has been approved by the Merced City Council and
properly licensed through the City of Merced. All security guards are
subject to approval of the Merced Police Department.

If the nightclub portion of the business and/or business owner changes from
the current owner(s), a new application must be brought back to staff with
possible referral to the Planning Commission for consideration.

The business owner shall be responsible for ensuring the area around the
businessis kept clean and free of trash, debris, and graffiti.

If smoking is permitted outdoors, receptacles snall be available for ashes and
cigarette butts and all applicable laws shall be enforced (i.e., distance from
doorways, etc.). These receptacles shall not be located within the City right-
of-way.

n:shared:planning:PC Resolutions:CUP#1168 Exhibit A
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