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Letter 
16 

Response 

 The Merced Stop Wal-Mart Action Team 
Kyle Stockard, Marilynne Pereira, Co-Chairs 
April 27, 2009 

 

16-1 The comment introduces the letter, indicating that it is divided in two sections: first, a discussion 
of a survey conducted by the Stop Wal-Mart Action Team, and second, comments on the DEIR 
informed by the survey. The commenter requests that the entire letter be considered by the City in 
the course of preparing responses. CEQA requires that written responses describe the disposition 
of significant environmental issues raised (State CEQA Guidelines Section 15088[c]). CEQA 
does not require written responses for non-environmental issues. The first part of the letter 
describing the survey has been reviewed and does not raise any significant environmental issues 
(it should however be noted that the comment letter, including the description of the survey, is 
included in this FEIR, which will be considered by the decision makers). Regarding the second 
section of the letter, which includes comments on the DEIR, this FEIR includes responses to all 
environmental issues raised in the letter. 

16-2 The comment indicates that the DEIR is inadequate as an informational document and should be 
recirculated with a more inclusive public review process. This comment alone is a general 
statement and does not raise any specific issues, but the comment provides introduction to the 
more specific comments that follow. Responses to Comments 16-3 through 16-28 below address 
these specific comments. 

16-3 This comment describes language barrier issues, and the public requests for translation. Please 
see Master Response 2:  Language Barrier and Public Review Period. 

16-4 This comment describes language barrier issues associated with education level and text 
complexity. This issue is addressed in Master Response 2:  Language Barrier and Public Review 
Period. 

16-5 The commenter states that the project site falls outside of the City of Merced Fire Department’s 
accepted response standards and expresses concern about flammable and hazardous materials 
stored on-site which could jeopardize the health and safety of southeast Merced residents.  
Commenter also states that adequate fire and police protection must be in place prior to facility 
operation. 

It should be noted that the nearest fire station, Fire Station 54, is approximately 2.6 miles from the 
project site, as opposed to 4.2 miles, as indicated by the commenter. 

The DEIR fully analyzed increased demand for fire and police protection facilities, systems, 
equipment, and services under ‘Utilities and Public Services’, pages 4.12-20 and 4.12-21 of the 
DEIR.  As stated in Impact 4.12-7, the City of Merced Fire Department has indicated it would be 
capable of responding to fires and emergencies within the desired response time (Franco, pers. 
comm.). The applicant will also pay its fair share of the costs associated with increased demand 
for fire and police protection facilities and services, as appropriate, through the City’s Public 
Facilities Impact Fees Ordinance. Using the fee levels from 2009 for a 1.1 million-square-foot 
“Light Industrial Use” at $3,812 per 1,000 square feet, the project would pay approximately $4.2 
million in City Public Facilities Impact Fees, of which approximately $790,000 would be 
designated for police and fire facilities (based on $720 total per 1,000 square feet with $501 for 
fire and $219 for police facilities). Furthermore, on-site security measures are incorporated into 
the project design plan.  For these reasons, impacts to police and fire services would be less than 
significant. 
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Related to health and safety issues associated with hazardous materials (including flammable) 
that may be stored on-site during construction and operations, please refer to ‘Public Health and 
Hazards’, pages 4.10-12 through 4.10-14 of the DEIR (Impact 4.10-2 and 4.10-3).  This comment 
on hazardous materials does not raise any issues about the adequacy of environmental analysis in 
the DEIR.  Therefore, no further response is necessary.    

16-6 The commenter indicates that the DEIR should identify measures to enforce and strengthen 
existing laws regarding truck traffic. Please see Response to Comment 22-15, which addresses 
this issue. 

16-7 The commenter states that Weaver School District was predicted to exceed its K-8th grade facility 
capacity of 2,470 students at the beginning of the 2008-2009 school year.  The commenter also 
asks that Wal-Mart pay a 2:1 school facilities impact fee because the project will generate 
elevated health impacts, absenteeism, safety risks, infrastructure degradation, and population 
increases. 

As stated in Section 4.12, Utilities and Public Services’, page 4.12-7 of the DEIR, the project is 
anticipated to hire primarily from the local community, resulting in little in-migration.  Therefore, 
the project is not expected to increase long-term demand for schools necessitating the expansion 
of existing facilities or construction of new facilities.  

The California Legislature has declared that the school impact fee is deemed to be full and 
adequate mitigation under CEQA (Government Code Section 65996) [See Section 4.10, ‘Utilities 
and Public Services’, page 4.10-14 of the DEIR].  The project would be subject to development 
impact fees that would provide the legally maximum required level of funding under State law.   
A 2:1 school facilities impact fee is not required by State law.  This comment does not provide 
any information on the correlation between doubling the applicant’s school facilities impact fee 
and the projects impact on health, absenteeism, safety risks, infrastructure degradation, and 
population.  Further, this comment does not raise any issues about the adequacy of environmental 
analysis in the DEIR.  Therefore, no further response is necessary.     

16-8 The commenter states that Wal-Mart should fund relocation of Weaver Elementary School if 
TACs generated by diesel trucks using the proposed project require such location to be necessary. 
A comprehensive HRA is included in Appendix C of the DEIR. Impact 4.2-4, Exposure of 
Receptors to Toxic Air Contaminants, includes discussion about the potential health risk from 
long-term operation-related emissions of TACs, including TACs generated by diesel trucks. This 
analysis concluded that no nearby receptors, including all schools in the area, would be subject to 
increased levels of health risk that exceed the applicable thresholds of significance. Therefore, no 
mitigation would be required, including relocation of Weaver Elementary School. 

16-9 The commenter states the DEIR should explain how tax assessment of the project site would 
increase pressure on adjacent agricultural land to convert to urban development. Related to 
economic issues, please refer to Response to Comment 12-14. Related to the conversion of 
farmland to nonagricultural use, please refer to Master Response 5: Agricultural Resources which 
addresses the issue related to conversion of important farmland. 

16-10 The commenter states the proposed project does not include adequate buffer from adjacent 
agricultural land. The commenter does not provide any evidence of how the project does not 
provide sufficient buffer and what amount of buffer would be considered sufficient. The DEIR 
fully analyzes impacts associated with potential conflicts between urban land uses and adjacent 
agricultural operations (refer to Impact 4.1-3 of the DEIR). Therefore, analysis of impacts to 
agricultural resources is considered adequate. No additional analysis is required. 
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16-11 The commenter states the DEIR should assess crop damage from elevated ozone exposure from 
implementation of the proposed project. The proposed project would not emit substantial amounts 
of ozone at the site. Although ozone precursors (ROG and NOx) would combine in the 
atmosphere in the presence of sunlight to create ozone, the distribution of ozone is highly 
dependent on local meteorology on any given day. In addition, the vast majority of ozone 
precursors generated during project operation are emitted from diesel trucks traveling long 
distances. Furthermore, although the proposed project would generate ozone precursors, Section 
4.2 “Air Quality” includes mitigation measures that reduce the operational emission of ozone 
precursors to a less-than-significant level (Mitigation Measures 4.2-2a through 4.2-2e). For these 
reasons, the project would not result in local elevated ozone levels such that crop production 
would be substantially affected. Therefore, analysis of air quality impacts and impacts to 
agricultural resources is considered adequate. No additional analysis is required. 

16-12 The commenter recommends a 4:1 mitigation ratio for conversion of prime agricultural land on 
the project site. Please refer to Master Response 5: Agricultural Resources, which addresses the 
issue related to conversion of important farmland. 

16-13 The commenter expresses concern about the effects of localized diesel truck emissions on people 
in Merced County who have asthma or other respiratory conditions. Please refer to Master 
Comment 13.  

The commenter states that the HRA needs to address the level of increased cancer risk from off-
site operational traffic emissions generated by vehicles using the proposed facility. Please refer to 
the response to comment 92-3.  

The commenter states that the HRA needs to address TAC exposure to truck drivers and workers 
employed by the proposed project. Occupational risks to truck drivers and other employees, 
including exposure to potentially harmful levels of TACs, are regulated by the Occupational 
Safety and Health Administration (OSHA).  The DEIR assumes that all OSHA regulations would 
be enforced and therefore, the analysis of TAC emissions discussed under Impact 4.2-4 focuses 
on the potential exposure of off-site receptors (e.g., schools, residents, and off-site places of 
employment) to project-generated TAC emissions.  

The commenter also states that the HRA does not address construction-phase TAC emissions and 
TAC exposure to truck drivers and workers employed at the facility. Short-term construction-
generated TAC emissions are addressed qualitatively under Impact 4.2-4. As explained on page 
4.2-43, “SJVAPCD has not adopted a methodology for analyzing such impacts and does not 
recommended the completion of HRAs for construction-related emissions of TACs…” 

16-14 The commenter believes the mitigation measures proposed to mitigate impacts 4.2-1 and 4.2-2 
improperly defers mitigation. Please see response to comment 16-19. 

16-15 The commenter states that the DEIR fails to assess how CAP emissions associated with project 
operations would affect air basins outside the SJVAB. Please refer to response to comment 96B-
27.  

The commenter also expresses concern about the impact of project-generated emissions on 
Yosemite National Park and Kings Canyon National Park. National Parks are considered Class I 
areas by EPA. Major stationary sources of emissions (e.g., coal-fired powered plants) that have 
the potential to adversely affect air quality in areas considered Class I areas by EPA, including 
national parks, are required to submit Prevention of Significant Determination (PSD) permit 
applications. The proposed project does not constitute a major stationary source with respect to 
the PSD permit program. The air quality analysis for the proposed project was conducted in 
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accordance with SJVAPCD-recommendations for this type of project as such relates to CEQA 
analysis, not for NEPA or other permit requirements as this is an EIR.   

16-16 The commenter states that Wal-Mart should provide warning to the surrounding neighborhood 
that the project will cause elevated cancer risk. Impact 4.2-4 discusses the incremental increase in 
cancer risk to off-site receptors. The analysis concludes that the incremental increase would not 
exceed the applicable threshold of significance and, therefore, no mitigation is required, such as 
notification of nearby receptors. The commenter also indicates that the project must obtain a 
“Safe Use Determination” pursuant to the Safe Drinking Water and Toxic Enforcement Act of 
1986. The Safe Drinking Water and Toxic Enforcement Act of 1986 (e.g., Proposition 65) 
contains two basic provisions: (1) no discharge of a listed chemical shall be made in a significant 
amount to a potential source of drinking water or to soil, which may cause the chemical to enter 
groundwater; and (2) the posting of clear and reasonable warnings prior to exposure of 
Proposition 65 chemicals is required. The potential for the proposed project to emit such 
chemicals and other toxic substances, and subsequent effects to surface water and groundwater, is 
addressed in Master Responses 8 and 9 in the FEIR, and in Section 4.10 “Public Health and 
Hazards”. 

16-17 The commenter believes the mitigation measures proposed to mitigate impacts 4.2-1 and 4.2-2 
improperly defers mitigation. Please see response to comment 16-19. 

16-18 The commenter believes that the CO screening-level analysis used in the DEIR was 
inappropriately applied, and that a full CO hot-spot study should have been performed. The traffic 
study prepared for the project (DKS 2008) supports the conclusion that the project would not 
contribute to the deterioration of signalized intersections to unacceptable level of service (LOS), 
which SJVAPCD uses as an indicator for CO hot spot potential. In addition, the project would not 
exceed the threshold level for the mitigation measure from the General Plan EIR. The screening-
level analysis provided by SJVAPCD (GAMAQI 2002) was correctly applied. The screening 
level analysis is a conservative approach such that if the project would not result in an exceedance 
of the screening criteria, the project would not result in a violation of the ambient air quality 
standards. 

16-19 The commenter believes that mitigation measures proposed with the intent of reducing impacts to 
air quality are inappropriately vague and improperly defer mitigation, but does not provide any 
specific examples of where this has occurred. As a general matter, a lead agency must not defer 
the formulation of mitigation until after project approval (State CEQA Guidelines Section 
15126.4[a][1][B]). The state courts have developed legal principles regarding the extent to which 
an agency can rely on a mitigation measure that defers some amount of environmental problem-
solving until after project approval. In particular, deferral is permissible where the adopted 
mitigation measure commits the agency to a realistic performance standard or criterion that will 
ensure the mitigation of the significant effect, or lists alternative means of mitigating an impact 
that must be considered, analyzed, and possibly adopted in the future. Here, the City has set forth 
numerous mitigation measures designed to mitigate the project’s environmental consequences. As 
noted, where the mitigation measures, policies, or programs require future action, performance 
standards are included to ensure effectiveness of the mitigation. Where mitigation measures are 
proposed for the purpose of reducing impacts to air quality, timing, responsibility, and 
performance standards have been assigned to make measures as specific and enforceable as 
possible. Please also refer to response to comment 17-14. 

16-20 The commenter indicates that uncertainties related to “implementation of the Air Impact 
Assessment,” the voluntary agreements between Wal-Mart and SJVAPCD, and proposed 
roadway improvements should have prevented the Draft EIR from concluding “less-than-
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significant” for a number of air quality and traffic impacts. The commenter does not explain the 
alluded “uncertainties” and does not identify the specific impacts considered to be problematic in 
this instance. It should be noted that although the “Emissions Reduction Agreement” with 
SJVAPCD is, in most instances, a voluntary program, because the Draft EIR requires the 
applicant to participate in this program as mitigation to air quality impacts, the program is not 
voluntary in this case. Regarding uncertainties related to “implementation of the Air Impact 
Assessment” and proposed roadway improvements, specific responses cannot be provided, except 
that the Draft EIR clearly mitigates for traffic and air quality impacts, and there are no 
uncertainties related to these issues that could alter the conclusion of the Draft EIR.  

16-21 The commenter suggests that the City has a history of failing to enforce the implementation of 
mitigation measures and cites two annexation projects as examples, and indicates that the project 
violates mitigation requirements for those annexation projects. However, the allegation is very 
general, and the attachments provided to support the examples of lack of mitigation enforcement 
are multifaceted, dealing with many alleged issues between the Lyons Annexation project, the 
Campus Parkway EIR/EIS, and the proposed project. Most of the issues are fiscal in nature and 
do not raise environmental issues. Master Response 3: “Piecemealing” addresses the adequacy of 
the Draft EIR with respect to other CEQA documents prepared for other projects in the vicinity. It 
should be noted that the proposed project would not violate any of the mitigation measures set 
forth in the Lyon’s Annexation project. When mitigation measures are adopted, they are not 
necessarily intended to remain forever unchanged. Subsequent projects come along, a community 
develops, and new projects need to consider what has happened before and how circumstances 
have changed. Since the Lyons Annexation, the Campus Parkway project was planned and that 
EIR assumed development in the industrially zoned project area. Campus Parkway has changed 
the environmental setting dramatically, introducing a new road system (under construction), 
including the Parkway and Mission Interchange, none of which was in place when the Lyons 
Annexation project was evaluated; from a transportation planning perspective, Kibby Road no 
longer makes sense as a collector in this location. Campus Parkway superseded it as a major 
arterial; that EIR has superseded the previous mitigation measures. In addition, abandoning the 
Kibby Road easement would not violate the General Plan because the City will be amending the 
General Plan.  

16-22 The commenter states that there is little evidence that the City has coordinated with County or 
Caltrans regarding the project’s traffic impacts. The Notice of Preparation for the EIR was sent to 
the County and Caltrans, and both agencies provided comment letters prior to preparation of the 
EIR that were considered in the DEIR. In addition, these agencies commented on the DEIR. The 
DEIR assumes roadway improvements that are already programmed (such as modifications to 
Campus Parkway), as well as approved development projects. For roadway projects that are 
already programmed, the DEIR traffic analysis did not analyze whether the modifications are 
required, as noted in the comment. The traffic study carefully considered the number and types of 
potential vehicles, and their potential routes. The assumptions were reviewed and confirmed by 
City staff and an independent peer review of the analysis. Regarding the issue of piecemealing, 
please refer to Master Response 3: Piecemealing, which addresses this issue. 

16-23 The comment states that noise impacts are not significant and unavoidable and that mitigation 
such as retrofitting windows is not included in the EIR. Window retrofitting and other 
soundproofing measures are addressed on page 4.8-27 in Mitigation Measure 4.8-3. 

16-24 The commenter notes that the expanded IS/MND prepared for the Lyon’s Annexation project 
indicates a 40-year buildout period for the 484-acre site. The commenter claims that “various 
studies” in the Draft EIR ignore this assumption and identifies two “probable future projects,” 
including a power plant (actually an electrical power peaking plant, the application for which has 
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been rejected by the Public Utilities Commission (PUC) and, the City has no subsequent peaking 
plant applications on file at this time) and a business park. It should be noted that this annexation 
area is identified in the Merced Vision 2015 General Plan update, and the IS/MND incorporates 
the General Plan EIR by reference and therefore is based on the General Plan’s buildout 
assumptions (regardless of the stated buildout estimate). Furthermore, neither the General Plan 
nor the Lyon’s Annexation project identify specific uses for the properties located within the 
vicinity of the project (such as a power plant or business park), but rather identify general land 
use types that allow various uses. It is speculative to assume that specific uses will develop on 
specific parcels unless formal applications have been accepted by the City. Analysis in the Draft 
EIR for the proposed Merced Wal-Mart Distribution Center Project is based primarily on buildout 
assumptions included in the Merced Vision 2015 General Plan, as well as on information 
provided by City staff regarding approved and planned projects in the vicinity. Consequently, the 
Draft EIR is based on the best information available and heeds CEQA’s warnings against 
speculation (State CEQA Guidelines Section 15145). The commenter also states that “the DEIR 
improperly concludes that cumulative air emissions are less than significant. This conclusion is 
particularly unwarranted in the case of Toxic Air Contaminants, as the Health Risk Assessment 
fails to address the substantial current and future ’background’ exposure levels of sensitive 
receptors near the project site from existing and planned emissions sources.” Please refer to 
response to comment 230-4. In addition, it is speculative to assume that any particular sources of 
TACs would be developed as part of the Lyon’s Annexation project. 

16-25 The commenter indicates that the City needs to weigh the economic benefits versus the proposed 
project’s costs in damage to human health, productivity, infrastructure, and agriculture crop 
yields and that the City must adopt a Statement of Overriding Considerations to approve the 
project. The commenter further states that the Draft EIR must adequately inform the decision. 
The commenter is correct. Although this specific comment does not raise any issues regarding the 
adequacy of the Draft EIR, and will therefore not be further addressed, more information related 
to the decision to approve a project in light of significant impacts to the environment is provided 
in Response to Comment 118-2. 

16-26 The commenter indicates that the DEIR should describe how many new employees will be 
generated from the proposed project and should require that all employees reside in the County of 
Merced. Local hiring procedure is not an environmental issue and does not require analysis under 
CEQA. Please see Response to Comment 92-4, which discusses this issue in greater detail. 

16-27 The commenter objects to the limited nature of the objectives and the alternatives. See Master 
Response 12: Alternatives, which addresses this issue. 

16-28 This comment concludes the letter with a general statement that the legal standards for the DEIR 
and the CEQA process have not been met and that affected residents have been excluded. 
Regarding the document and process, this comment offers no specific criticism and is assumed to 
emphasize more specific statements made previously in the letter. The responses to comments 
above address these specific statements. Regarding the exclusion of residents, again, the comment 
is non-specific, but it is assumed that the commenter refers to the language barrier issue, which is 
addressed in Master Response 2: Language Barrier and Public Review Period. 
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