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Letter 
101 

Response 

 Law Offices of Richard L. Harriman 
Richard L. Harriman 
April 27, 2009 

 

101-1 The commenter restates portions of the DEIR that analyzes impacts to agricultural resources. The 
commenter states the DEIR should not rely on the conclusions made in the Merced General Plan 
EIR because the General Plan is outdated and inadequate. The commenter identifies other 
municipalities that mitigate for loss of important farmland. The commenter states there are 
feasible mitigation measures available to reduce impacts related to conversion of agricultural 
land. Please refer to Master Response 5: Agricultural Resources, which addresses the issue 
related to conversion, or loss, of important farmland. 

101-2 The commenter states the EIR should analyze economic losses to local and county-wide 
economies. Please refer to Response to Comment 12-14. 

101-3 The commenter states analysis of cumulative impacts to agricultural resources is inadequate 
because of its limited scope. The commenter states implementation of the project would result in 
expansion (i.e., new construction) of Wal-Mart retail stores. The commenter states the EIR should 
analyze the direct, indirect, and secondary cumulative impacts to agricultural resources including 
“the existing, currently proposed project, and reasonably foreseeable future retail stores” and 
provide mitigation for the total cumulative impacts from conversion of agricultural lands.  

Related to mitigation measures for impacts to agricultural resources, please refer to Master 
Response 5: Agricultural Resources, which addresses the issue related to conversion of important 
farmland. 

Related to cumulative impacts, the DEIR fully and adequately analyzes cumulative impacts to 
agricultural resources that would result with implementation of the proposed project (see Section 
6.1.2, “Cumulative and Growth-Inducing Impacts”). Specifically, the DEIR identifies projects in 
various stages of development (see Table 6-1, “Cumulative and Growth-Inducing Impacts”) and 
identifies the list approach with related past, present, and reasonably foreseeable future projects 
identified by the City of Merced was used for the cumulative analysis (see Section 6.1, 
“Cumulative and Growth-Inducing Impacts”). Regarding the proposed project’s potential to 
promote the development of new Wal-Mart retail centers, the project objectives identified in the 
DEIR (see Section 3.6, “Project Description”) do not suggest the purpose of the proposed project 
is to develop additional retail centers but to allow for efficient operation and adequate distribution 
of goods to serve markets throughout the Central Valley in California. Any future, new 
development of a Wal-Mart retail center would be required to undergo a project-level 
environmental analysis as required by CEQA. The DEIR prepared for the proposed project is not 
required to analyze the potential impacts that could result from an unknown future Wal-Mart 
project. As such, the DEIR cannot reasonably anticipate any potential future Wal-Mart retail 
center projects with any certainty. No further analysis is required. Please refer to Master 
Response 1: Growth Inducement and Expansion for further discussion related to the potential for 
the distribution centers to promote development of additional retail stores. 

101-4 The commenter states the DEIR should analyze economic impacts to crop production caused by 
cumulative mobile source air emissions generated by the proposed project and potential future, 
new Wal-Mart retail centers. The commenter suggests a mitigation measure to offset the 
economic impact caused by conversion of agricultural land with implementation of the proposed 
project. The recommended measure, which suggests “off-site mitigation habitat to grow the fresh 
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produce which will not be stored at the proposed distribution center” is unclear and cannot be 
responded to with accuracy. Please refer to Response to Comment 12-14. 

101-5 The commenter proposes a series of mitigation measures, many of which are similar to measures 
proposed in Chapter 4.2 of the DEIR. The commenter asserts that these measures would 
substantially reduce the significant and unavoidable cumulative adverse impacts to air quality.  

The measures proposed by the commenter would be infeasible or duplicative of measures already 
proposed in the DEIR, as described further below. More importantly, even if the infeasible 
measures could be implemented for the proposed project, the significant cumulative impact to air 
quality would remain significant and unavoidable due to the large quantity of emissions that 
would occur and the nonattainment status of the project area. A significant cumulative impact 
exists, and the project would contribute substantially to that cumulative impact. Even with the 
commenter’s proposed mitigation measures in place, there is no available method or analysis to 
demonstrate that these measures would substantially lessen the project’s contribution to the 
cumulative impact.  

The commenter proposes as mitigation:  

A. All electric power, heating, cooling, and water heating be provided by on-site 
photovoltaic technology. This measure is substantially similar to measures 4.2-2d on 
page 4.2-40 of the DEIR and 4.2-6d on page 4.2-49 of the DEIR. However, the 
commenter’s proposed mitigation measure would likely have secondary site-specific 
impacts due to the large area of solar panels required to supply the energy load being 
requested by the commenter (i.e., 100% on-site energy, regardless of the size of the site). 
(Please refer to response to comment 22-7 regarding some text changes that will be 
made to Mitigation measure 4.2-6d.) 

B. All on-site vehicles shall be electric powered vehicles. This measure is substantially 
similar to measure 4.2-2d on page 4.2-40 of the DEIR. 

C, D, E. All trucks serving the center and retail stores shall be alternative fueled vehicles and the 
on-site fueling station shall provide alternative fuels. This measure would be considered 
economically and technologically infeasible per Cal. Admin. Code, title 14, § 15364; cf. 
Pub. Res. Code, § 21061.1. (“'Feasible' means capable of being accomplished in a 
successful manner within a reasonable period of time, taking into account economic, 
environmental, legal, social, and technological factors.") However, measure 4.2-2c on 
page 4.2-40 of the DEIR (participation in EPA’s SmartWay program) would act as a 
feasible and effective alternative to the commenter’s proposed measure. (Please refer to 
response to comment 9-2 regarding some text changes that will be made to Mitigation 
measure 4.2-2c.) 

F.  The Applicant shall enter into an agreement to provide training to local educational 
institutions for the purpose of training mechanics with experience in alternative fuels. 
This measure would not have proper nexus or proportionality to the impact in question 
(cumulative impacts to air quality). (See Dolan v. City of Tigard, 512 U.S. 687 (1994), 
Nollan v. California Coastal Commission, 483 U.S. 825 (1987)). 

G,H. The project shall provide alternative fuels for employees for purchase on-site and 
provide on-site electric charging stations for use by employees, visitors, and guests. The 
effectiveness of this measure cannot be determined and could vary substantially because 
it would rely on employees, visitors, and guests choosing to refuel their vehicles from 
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the energy sources provided by the applicant and the proportion of alternatively-fuel or 
electric vehicles driven by employees, visitors, and guests is not expected to be nominal.  

I.  The project shall provide an electric-powered bus to provide transportation for 
employees. This measure is substantially similar to, but less detailed than, measure 4.2-
2b which includes the requirement: “Operate free employee shuttle or vanpool system 
that serves employees according to their shift times and places of residence. Low-
emissions shuttle or vanpool vehicles shall be used (e.g., hybrid, CGN, or electric). 
Provide a covered area for the on-site employee shuttle stop or vanpool parking lot and 
an open-air covered walkway connection to the employee entrance of the building to 
provide summertime shade and protection from rain.” See page 4.2-38 of the DEIR and 
the revised Air Quality section included in Section 4.4 of this FEIR. 

In addition, as explained in the DEIR, Mitigation Measures 4.2-2a through 4.2-2e would reduce 
operational emissions of CAPs to a less-than-significant level. Therefore, no additional mitigation 
is required in the DEIR. 

101-6 The commenter indicates that the mitigation measures recommended in the previous comment 
should also apply to reducing the project’s energy consumption. As noted in Response to 
Comment 101-5, most of the measures proposed by the commenter would be infeasible or 
duplicative of measures already proposed in the DEIR. Other mitigation would not be considered 
feasible. 

101-7 The commenter states that the disclosure and analysis of Fire Protection Services is minimal and 
lists three locations in the DEIR.  This is incorrect.  Analysis of the impact of increased demand 
for fire protection facilities, systems, equipment and services is found at Impact 4.12-7, p. 4.12-
20; further disclosure and analysis of fire protection issues is located at Section 5.4.11, p. 5-7,8 
(No Project Alternative, Utilities and Public Services); Section 5.5.11, p. 5-15 (Redesigned Site 
Plan Alternative); Section 5.7.1, p. 5-27 (Alternative Site No. 1); Section 5.8.11, p. 5-32 
(Alternative Site No. 2); Section 5.9.11, p. 5-36 (Alternative Site No. 3); p. 6-12 (Cumulative and 
Growth Inducing Impacts—Utilities and Public Services); p. 6-14 (Cumulative and Growth 
Inducing Impacts—Public Services, Police, Fire and Schools).   

As the DEIR discusses on p. 4.12-20, Station 54 is the closest existing station (approximately 3.9 
miles northwest of the project site).The Fire Department has indicated that it is capable of 
responding to emergencies at the proposed warehouse, with existing equipment, within the 
desired average response time of four (4) to six (6) minutes.  The Fire Department has also 
indicated that this project does not create the need for an additional Fire Station.  The DEIR also 
discusses the on-site fire suppression that is included in the project design, including building fire 
sprinkler systems, onsite fire hydrants, a 1,600 square foot fire pump house that would include 
primary and standby fire pumps serving the buildings fire sprinkler systems and fire hydrants, and 
two 300,000 gallon steel aboveground water storage tanks (not connected to the domestic water 
supply).  These facilities would provide adequate water flow for fire suppression to meet 
California Fire Code requirements.  The applicant would also be required to incorporate 
additional California Fire Code and City Fire Code requirements into the project design, 
including adequate onsite circulation, equipment access during emergency conditions, adequate 
firefighting water flow, hydrant spacing and other safety standards.  The facility would be subject 
to annual inspections by the City of Merced Fire Department, which would include approving 
receptacles, vehicles, building devices, premises, storage spaces or any areas used to ensure 
facility operations meet all applicable California and City Fire Code requirements and standards.  
The City of Merced Fire Department has reviewed the proposed project and determined that it is 
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capable of serving the proposed project with existing equipment and also of meeting the Fire 
Department’s average response time goal. 

The City of Merced operates under “growth pays for growth” strategy, and new development is 
required to pay its fair share of the costs associated with an increased demand for fire protection 
facilities and services, as appropriate.  The City has adopted a Public Facilities Impact Fees 
Ordinance (Merced Municipal Code Chapter 17.62), and such fees are established in accordance 
with that chapter on issuance of building permits for development (Section 17.62.040(A)).  Based 
upon the existing fee levels, it is anticipated that the proposed project would contribute 
approximately $4.2 million in Public Facilities Impact Fees (based on 2009 fee levels; see 
Response to Comment 16-5), of which $501 per 1,000 square feet, or approximately $551,000, is 
collected for fire service facilities. The DEIR also discusses that fees associated with fire 
inspections and permits would be offset with the collection of established Permit Inspection Fees. 

The commenter objects to the DEIR on the basis that it does not discuss or disclose the lawsuit 
filed by the Merced Citizens for Responsible Planning and Valley Advocates against the City of 
Merced (Case No. 150872), in which the commenter unsuccessfully argued that residential 
development within the City should be shut down until such time as fire stations were constructed 
and operating within 1.5 miles of the proposed development.  This objection has no bearing on 
the DEIR for numerous reasons. 

First, the filing of a lawsuit is not an environmental impact, let alone an environmental impact 
associated with the proposed project, and therefore disclosure or discussion of the lawsuit is not 
required by CEQA. 

Second, the Merced County Superior Court found, on three separate occasions that the lawsuit 
has no merit.  The Court granted judgment in favor of the City.  The commenter was given three 
chances to allege a claim that the City was not following its General Plan, and each time, the Trial 
Court determined that what the commenter claimed in the lawsuit (and claims again here) has no 
legal basis.  After losing in the Trial Court, the commenter filed an appeal of the judgment.  That 
appeal is pending. A copy of the trial court’s decision and the City’s Reply to Petitioners’ 
Untimely Opposition to City’s Demurrer to Second Amended Petition for Writ of Mandamus is 
included in Appendix B of this FEIR. 

More fundamentally, with regard to the commenter’s claim of a conflict between this project and 
the General Plan’s provisions on fire protection, the General Plan’s statements regarding time and 
distance standards for fire stations are mere goals and objectives; they are not mandatory, and 
thus there is no requirement that a fire station be constructed closer to the project before its 
development could occur. General plans normally do not state specific mandates or prohibitions.  
Rather, they state “policies,” and set forth “goals.”  (Napa Citizens for Honest Government v. 
Napa County Bd. of Supervisors (2001) 91 Cal.App.4th 342, 378.)  Because these policies reflect 
a range of competing interests, the public entity must be allowed to balance the general plan’s 
policies when applying them, and it has broad discretion to construe its policies in light of the 
plan’s purposes.   

Although the commenter suggests that the City’s General Plan mandates that a fire station must 
be operating within 1.5 miles of development, and that approving this project would create a 
conflict with the General Plan that must be disclosed in the DEIR, nothing in the General Plan or 
the other documents submitted by the commenter supports this conclusion.  The various 
documents submitted by the commenter, including the General Plan, reflect the discretionary 
nature of the City’s provision of fire services to its residents and businesses.  For example, 
Exhibit A, the 1982 Fire Chief’s Report, described itself as a “policy guide” for managing fire 
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services in the community, setting forth “goals and objectives” and “targets” in order “to give the 
fire department an opportunity to direct the community toward a reasonable level of fire 
protection within the allocated local resources.” The report expressly recognized that “[a] certain 
level of losses from fire must be accepted as tolerable simply because of the limited resources of 
the community.”   

Similarly, Exhibit B, the 1983 Merced Fire Department Master Plan, was simply a series of 
recommendations to establish a standard, not a mandatory, requirement in and of itself.   

Exhibit C, the 1987-2002 Fire Department Facilities Study, discussed “average response 
distance” and “priorities,” and expressly recognized that “due to the complexities associated with 
projected growth and development and the major expenditures associated with [a fire facilities] 
program,” the time frames of providing facilities “be considered general in nature. . . .”   

Similarly, Exhibit D, the 1990 Fire Department Service Level Report, described 
“recommendations” and “goals;” Exhibit E, the 1992 Fire Department Strategic Plan, discussed 
“objectives,” “strategy,” and “standard criteria;” and Exhibit F, the 1997 Fire Department 
Strategic Plan, spoke of “goals and objectives,” not mandates. 

The General Plan’s policy related to fire protection services is Policy P-2.1 and is found in Goal 
Area P-2 of Section 5.4.  This provision is labeled as simply a “policy” rather than a mandate.  By 
its express terms it qualifies the need to provide fire services: 

The City is committed to assuring that facilities, equipment and staffing levels of its fire and 
police service units meet the highest standard that can be accommodated within the resource 
constraints of the City. 

Thus, the General Plan standard regarding fire protection facilities is specifically limited by the 
ability of the City (financially or otherwise) to actually provide such facilities.   This is further 
demonstrated in Exhibit N to the Petition.  This Exhibit is a staff administrative report 
recommending certain “priorities” for the development of fire stations in the City.  The Report’s 
recommendations were ultimately adopted by the City Council by motion in January 2007.   
“Priorities” are not mandates; rather, they merely establish the order of preference for competing 
alternatives.  The Report discusses the relocation of two fire stations and the construction of four 
new stations in a 20-year time frame, and provides that the fire stations “are to be constructed as 
growth occurs,” not prior to growth occurring.  Moreover, by approving the Report’s 
recommendations, the City Council expressly determined that the City was currently unable to 
provide the requested fire stations due to financial constraints: 

Existing balances and expected revenues in fire-related impact fee funds are not sufficient to 
build a new fire station in the coming three fiscal years.  If a station is to be constructed in that 
time frame, it is likely that the Council would need to authorize transfers from other impact fee 
funds, provided that the other funds have money available. 

Far from establishing a mandate, the City Council, in its legislative discretion, determined that (i) 
the City lacked sufficient funds to construct a new fire station within the City until 2010 at the 
earliest; and (ii) it would need to authorize a transfer of money from other funds to finance such 
construction prior to that time.  Thus, the commenter’s claim that the City would be violating the 
General Plan if it approves this project is incorrect. 

The City does have plans to build a fire station closer to the project location, near Coffee and 
Gerard. That location would be approximately 1 mile from the project site. The Public Facilities 
Impact Fees paid by the developer of the proposed project will help to fund that fire station.  
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However, as discussed above, there are no immediate plans to build this station; rather it will be 
built in accordance with direction from the City Council as the need arises due to further 
development and as the funds become available. 

The commenter also suggests that the City has failed to comply with mitigation measures relating 
to fire protection contained in the EIR certified in 1997 for the City’s General Plan. No mitigation 
measures relating to fire service or fire protection were adopted in connection with the 
certification of the EIR for the General Plan update.  

101-8 The commenter objects that the DIER does not contain any facts or calculations as to the 
determination that two 300,000 gallon tanks would contain sufficient capacity to serve the fire 
protection system and mitigate potential fire hazards, or of the relevant California Fire Code 
sections. If approved, the project would be required to comply with the Fire-Flow Requirements 
contained in the California Fire Code, Appendix B. The sufficiency of the two 300,000 gallon 
tasks would be verified during the plan check review for the project. The commenter objects that 
there is no copy of the “mutual aid agreement with the Atwater and County Fire Departments” 
attached to the DEIR. This document is entitled the “California Disaster and Civil Defense 
Master Mutual Aid Agreement” is included in Appendix B. 

The commenter states that because the DEIR does not contain the Mutual Aid Agreement, does 
not disclose inconsistencies with the General Plan Safety Element and other City regulatory 
policies and development standards, the “DEIR is inadequate due to the fact that it does not 
address how the proposed project will have adequate fire protection from one (1) onsite pumper 
truck.” This comment is not clear. As discussed above, the Mutual Aid Agreement is available 
upon request, and the proposed project is not inconsistent with the General Plan Safety Element 
or with any City regulatory policies and development standards. The commenter has not 
identified any particular policy or standard which is inconsistent with the proposed project. As to 
the issue on one pumper truck onsite, the DEIR does not specify that the applicant will maintain 
an onsite pumper truck. As indicated previously, the City Fire Department has determined that it 
has the necessary existing equipment to provide fire suppression services.  

Commenter also objects that the DEIR does not disclose or analyze “how the proposed mitigation 
measures and/or conditions will be sufficient to respond to a large-scale fire at a warehouse with 
multiple chemicals, toxic substances and hazardous substances stored in the proposed 
warehouse/distribution center…” and that there should be disclosure of the chemicals and other 
hazardous substances that will be stored onsite and how the fire protection system will address 
such items. The DEIR addresses hazards associated with use and storage of hazardous materials 
on the site. Please refer to Section 4.10 “Public Health and Hazards” which identifies the various 
regulations with which Wal-Mart must comply for storage and handling of the various hazardous 
materials on site (mostly consisting of household materials, such as bleach and cleaners, but also 
diesel and other fuels). The Fire Department is familiar with the types of merchandise and other 
materials that will be stored at the facility, and took those factors into account in determining that 
the Department was capable of responding to emergencies at the facility without the need for 
additional Fire Department equipment. Also, the applicant is required to submit a plan for storing 
and handling these types of substances, as well as an emergency response plan, at the time the 
building permit is applied for. Because it has been determined that any impact will be less than 
significant, no mitigation measures are proposed. With respect to the sizing of the water tanks, 
300,000 gallons is assumed to be the correct size, based on the applicant’s engineers’ estimates, 
but if the project is approved, it would undergo plan check at the City, which would verify the 
tank size is consistent with local and State fire code, and may require a slight increase or decrease 
in the tank size. However, such an alteration in the size of the tanks would not alter any of the 
conclusions of the Draft EIR. No changes to the Draft EIR are necessary. 
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101-9 The commenter questions who will be responsible for providing the personnel to staff and operate 
whatever fire suppression equipment is intended to be utilized for the proposed project. It is 
unclear as to whether the commenter is referring to the City Fire Department or onsite fire 
protection systems for the project. The City Fire Department will be responsible for staffing and 
operating City equipment. The applicant will be required to submit an emergency response plan 
at the time the building permit is applied for. That plan will include details concerning trained 
personnel on site to handle fire response and suppression.  

101-10  The commenter questions whether the City be constructing the new fire station necessary to 
provide fire protection services for the proposed project set forth in the City General Plan and 
also when will the City be constructing the new fire station necessary to provide fire protection 
services for the proposed project set forth in the City General Plan. As stated above, there are 
future plans to build a new station in the vicinity of Coffee and Gerard. The proposed project does 
not trigger the need for the new fire station, and adequate fire services for the proposed project 
can be provided by Station 54. However, this project contributes to the overall need for additional 
fire service and will contribute approximately $551,000 in fees for new and enhanced fire service 
facilities. As stated above, the timing of the construction of the new fire station is dependent on a 
number of issues, including funding, growth and need for service, and the priorities set by the 
City Council regarding fire service. 

101-11 The commenter asks about the timing for the new fire station. Please refer to Response to 
Comment 101-10, which addresses this issue. 

101-12  The commenter asks if the City intends to amend the General Plan EIR for consistency purposes. 
With regard to Comments “D” as set forth on page 6 of the commenter’s letter, as discussed 
above, there is no need for the City to amend its General Plan Safety Element as the proposed 
project is not inconsistent with the Safety Element. Furthermore, the City is not proposing to 
amend the General Plan EIR because no amendments are required. As explained above, the 
General Plan EIR did not contain mitigation measures relating to fire service, and therefore the 
commenter’s contention that the project is being exempted from previously adopted mitigation 
measures is not correct. No amendment of the General Plan EIR is needed.  

101-13 The commenter asks if the City intends to amend the General Plan EIR for CEQA-consistency 
purposes. Please refer to Response to Comment 101-12, which addresses this issue. 

101-14 The commenter requests that the Findings and/or Statement of Overriding Considerations be 
included with the final EIR at least ten (10) days prior to the Planning Commission hearing on the 
proposed project and requests that specific items be included in the Statement of Overriding 
Considerations. There is no legal requirement that these be prepared in advance of the hearing 
before the Planning Commission. The Findings and Statement of Overriding Considerations will 
be prepared in accordance with CEQA and will be prepared for presentation to the City Council, 
as required by law.  
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