CITY OF MERCED
OFFICE OF ECONOMIC DEVELOPMENT
678 W. 18TH STREET
MERCED, CA 95340
Request For Proposal
Downtown Merced
Property Based Improvement District
Formation
Request for Proposals
RFP Issued – Monday, December 9, 2019
Deadline to Submit – Friday, January 17, 2020 4:00 PM PST

REQUEST FOR PROPOSALS (RFP)
FOR
DOWNTOWN MERCED PROPERTY-BASED BUSINESS IMPROVEMENT DISTRICT
(PBID)
Dear Proposer:
The City of Merced is soliciting written proposals from qualified firms or individuals for the formation
of a Property-Based Business Improvement District to improve services, infrastructure, and public
places in Downtown Merced.
The project scope, content of proposal, and vendor selection process are summarized in the RFP
(attached). Proposals must be received no later than 4:00 pm, on Friday, January 17, 2020. All
responses must be in a sealed envelope and have “DOWNTOWN MERCED PROPERTY BASED
BUSINESS IMPROVEMENT DISTRICT (PBID)” clearly marked on the outer most mailing
envelope. Please submit one (1) unbound original, five (5) bound copies, and one (1) PDF version on
a flash drive of the proposal as follows:
Mail or Hand Deliver To:
Frank Quintero
City of Merced
Office of Economic Development
678 W. 18th Street
Merced, CA 95340
Proposals will not be accepted after the date and time stated above. Incomplete proposal or proposals that
do not conform to the requirements specified herein will not be considered. Issuance of the RFP does not
obligate the City to award a contract, nor is the City liable for any costs incurred by the proposer in the
preparation and submittal of proposals for the subject work. The City retains the right to award all or
parts of this contract to several bidders, to not select any bidders, and/or to re-solicit proposals. The act of
submitting a proposal is a declaration that the proposer has read the RFP and understands all the
requirements and conditions.
For questions concerning the anticipated work, or scope of the project, please contact Frank Quintero,
Director of Economic Development, via email at quinterof@cityofmerced.org no later than Friday,
January 10, 2020. Answers to questions will not be provided by telephone. Rather, answers to all
questions or any addenda will be posted on the City of Merced’s site at
https://www.cityofmerced.org/business-services/bid-opportunities. It is the consultant’s responsibility to
check this site. For general questions concerning the submittal process, contact the Office of Economic
Development at (209) 385-6826.
We look forward to receiving and reviewing your proposal.
Sincerely,

Frank Quintero
Director of Economic Development

I.

INTRODUCTION

The City of Merced is considering proposals from firms specializing in the formation of Property
Based Improvement District (PBID) for its downtown pursuant to the Property and Business
Improvement District Law of 1994 (California Street & Highways Code Sections 36600 to
36671). The study area consists of various residential and commercial parcels as outlined on the
attached Downtown Map. (Attachment 1)
II.

PURPOSE AND BACKGROUND

The purpose of this request for proposal document is to work with the City of Merced and
Downtown Merced stakeholders and property owners to establish a Property Based Business
Improvement District (PBID) in Downtown Merced.
The City of Merced
Located in the San Joaquin Valley -- the heart of California -- Merced has a positive business
and industrial climate, and offers room to grow for the next wave of economic development. The
community is located on two rail lines and Highway 99, and is near other major interstate routes.
The City of Merced is close to the San Francisco Bay Area, Monterey Bay, and the Sierra
Nevada mountains.
Merced is a Charter City incorporated in 1889 and operates under a Council/Manager form of
government. Merced is a full service city providing community development, public works,
recreation and community services along with public safety, with a staff of approximately 535
full time employees. The City is governed by a seven-member City Council that appoints the
City Manager.
Merced is home to the newest University of California campus, UC Merced, Merced College and
a K-12 educational system that has sent graduates to the top universities across the nation. Other
economic drivers acting as growth catalysts include Dignity Health of Merced and the
forthcoming Valley Children’s Healthcare facility. Merced has a vibrant downtown accented by
the historic Merced Theatre, excellent business and industrial districts, spacious parks, quiet
residential areas, and prides itself on being a family-friendly community. Even with 87,000
residents, the City manages to maintain its small-town flavor.
The City of Merced is part of the California High Speed Rail Authority project, and will be one
of nine stations situated throughout the State. Recently, Altamont Corridor Express (ACE)
announced that service would be provided to Merced. The ACE train will connect the City of
Merced to the Silicon Valley by 2027-2028.
Downtown Merced
Downtown Merced is undergoing a renaissance anchored by the redevelopment of the El Capitan
Hotel into a 114-unit Joie de Vivre boutique hotel, transition of the Hotel Tioga into a 70-unit
market rate multi-family complex, and revitalization of the Mainzer Theater. The University of
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California Merced constructed a 67,400 square foot Downtown Campus Center, bringing 370
employees to Downtown Merced.
The core of Downtown Merced is anchored by arts, culture, and hospitality businesses including
the beautifully restored Merced Theatre, Merced Multi-Cultural Arts Center, Playhouse Merced,
and Regal Theaters. Users new to Downtown Merced include Cardenas Market, Rockin’ Jump
Trampoline Park, Starbucks, Les Schwab, and others. The City of Merced, Merced County, and
the Merced County Association of Governments are anchored in Downtown Merced.
The Downtown Business Improvement Area (double business license tax) covers a majority of
Downtown Merced. The Merced Main Street Association represents the businesses who
participate in the Business Improvement Area. Downtown’s core is supported by 14 city-owned
parking facilities, including two parking garages.
III.

SUMMARY

The City of Merced is working with stakeholders to form a Property-Based Business
Improvement District (PBID) to improve cleanliness, services, public places, and so forth in
Downtown Merced. The Council Downtown Sub-Committee toured three cities (Modesto,
Turlock, and Visalia), and found that all three downtowns were well supported by PBIDs. The
City Council directed staff to proceed with soliciting proposals to form a PBID in Downtown
Merced.
Proposers are encouraged to review the City of Merced’s 2007 Downtown Strategy, 2006
Economic Development Strategy, 2012 Economic Development Action Plan, and Merced Vision
2030 General Plan as background information.
The goal of this contract is to retain professional services to assist in the research, outreach, and
document preparation to complete a PBID ballot process by May 2021.
IV.

SCOPE OF SERVICES

The project will be divided into three Phases. Phase I reflects the initial assessment of creating
the PBID. This will include, but is not limited to, attending meetings, touring the site area, a
preliminary benefits assessment, a needs checklist, and a general project timeline. Phase II
reflects the analytical work, reviewing and understanding the services, budget development,
properties to be assessed, and quantifying the general and special benefits. Phase III reflects the
legal process to establish the PBID. This will include, but is not limited to, the development of
ordinances, the Management Plan, the Engineer’s Report, and then concluding with the Petition
and Ballot. The ballot process must be completed before or by May 2021.
PHASE I – INITIAL ANALYSIS AND REVIEW
Deliverable: Initial Analysis and Review Report
Timeline: June 2020 (estimated)
•

Attend Meetings. Attend meetings with City staff and the Downtown Merced PBID
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Formation Committee for touring of Downtown Merced, review of current market
conditions and plans for Downtown Merced, discuss possible boundaries, determine
which property owners will be in direct benefit of project, project milestones, and obtain
project‐related information.
•

Prepare and Submit Information Needs/Logistics Checklist. Submit to City
staff and Downtown Merced PBID Formation Committee a checklist of
information needs outlining specific data required in preparation for the
formation of the PBID.

PHASE II – DOCUMENT PREPARATION & BENEFIT ANALYSIS
Deliverables: Management District Plan Outline and Findings and Recommendations Report
Timeline: October 2020 (estimated)
•

Conduct Stakeholder Visits and Online Survey. Conduct multiple one-on-one
visits with key stakeholders and online survey for Downtown Merced property
owners, businesses, and employees.

•

Attend Meetings. Attend meetings (including community outreach meetings)
to facilitate roundtables with Downtown Merced stakeholders, discuss district
transportation challenges and opportunities, identify priorities for transportation
services, and address questions and/or concerns.

•

Budget Development. Prepare a PBID budget. Budget will include both direct
cost of services as well as staff required support to administrate the PBID and
communicate with the general public and with assessees. This budget should
include detailed costs required to provide the services desired by PBID
stakeholders.

•

Assist with Creation of Owners’ Association. Provide project plan for the
creation of an Owners’ Association including, but not limited to: organizational
mission, proposed by-laws, and other required establishment documents.

•

Parcel Database. Update the existing parcel database for assessor parcels as
currently shown on the County assessor's parcel maps or development maps or
other available data. The database will include land divisions, ownership and
mailing information, and parcel information relevant to the calculation of the
assessments.

•

Special vs. General Benefit Analysis. Review the proposed services, special
benefit, general benefit, and recent case law with City staff and legal counsel.
Meet with City staff and legal counsel to discuss appropriate and/or alternative
approaches to the proposed assessment district. Provide staff with related
support for the duration of the project.

•

City Review. Communicate with City staff for the review of costs, proposed
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services, survey results, and statute requirements and benefits conferred.
•

Separation and Quantification of Special and General Benefit. Analyze the
services, proposed boundaries, district characteristics, parcel characteristics,
special and general benefits conferred, and assessment engineering standards
and sources to separate and quantify special vs. general benefit in compliance
with the special benefit requirements of Proposition 218 for review by all
stakeholders.

•

Management Plan Outline. Prepare the PBID Management Plan Outline.

•

Findings and Recommendations Report. Prepare a Report summarizing the
findings and recommendations. The main goal of the Report is to separate and
quantify special and general benefit and to provide a review of feasible
Method(s) of Assessment for the proposed assessment district in accordance
with the special benefit and proportionality requirements of Proposition 218 and
recent case law. The Report will provide analysis and numerical support for the
breakdown of special vs. general benefit and a Method of Assessment.

PHASE III – MANAGEMENT PLAN & ENGINEER’S REPORT DEVELOPMENT
Deliverable: Management District Plan, Petitions, Ballots
Timeline: February 2021 (Estimated)
•

Stakeholder review. Stakeholders review and approve the draft PBID Management
Plan Outline.

•

Verify and Finalize Property Database. For use in the Engineer’s Report and
Management Plan, the consultant will confirm the parcel and area profile data
including parcel use code, parcel assessed valuation, parcel acreage and
building square footage, and updated parcel ownership information.

•

Develop Informational Flyer. Develop an informational flyer, one or two
pages in length, that can be used (handout, mailed) as an overview and
communication tool for property owners, business owners, council members,
staff and other interested parties.

•

Prepare a Method of Assessment (Rates). Prepare a Method of Assessment,
including rates, in compliance with the proportionality requirements of
Proposition 218 for review by all stakeholders.

•

Confirm Assessment Methodology. Confirm the Method of Assessment or assessment
methodology, which will adhere to the requirements of special benefit. The assessment
methodology will link the benefits of the PBID to the assessed properties.

•

Develop Full PBID Management Plan. Develop a supportable work plan for
the PBID, which will include the required components as well as suggestions
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for Board composition.

V.

•

Prepare Engineer’s Report. Prepare an Engineer’s Report, according to state
code, including, but not necessarily limited to the following: a) map of District,
b) name of District, c) description of boundaries and zones, d) annual proposed
services and activities, e) annual proposed costs, f) total annual proposed
expenditures, g) proposed sources of funding/method and basis of assessment in
sufficient detail to allow each property owner to calculate the amount of the
assessment to be levied against their property, h) assessment collection process,
i) duration of levy, j) implementation and completion schedule, k) proposed
rules and regulations, and l) list of assessed property and benefit methodology.

•

Develop Petition. Develop the petition, which requires signatures of property
owners totaling 30% of the entire assessment amount weighted by assessments
paid. Once the form and content of the petition has been approved by the City
Clerk, this petition will be circulated by the PBID Formation Committee.

•

Create Notice, Ballots, and Resolutions. Prepare and mail a notice and ballot
package to each property owner consistent with state code to be reviewed by
City legal counsel. Prepare the required resolutions, to be reviewed by City legal
counsel, for consideration by City Council during the renewal process.

•

Attend Public Hearing. Prepare for and attend the public hearing and make a
presentation as needed.

•

Provide Final documents. Provide a final binder with relevant documents,
including the Management Plan, Engineer’s Report, executed resolutions, ballot
summary, etc. All documents in the binder will also be provided in PDF (print
digital format).
SUBMISSION REQUIREMENTS

All proposals shall include the following information, organized as separate sections
of the proposal. The proposal should be concise and to the point.

1. Introductory Letter:
The letter shall include the consultant’s name, contact names, mailing address,
telephone number, website address, and email address. The letter will address the
understanding of the service being requested and any other pertinent information
the proposer believes should be included. The letter shall also include the name and
listing of projects completed by the firm within the past five (5) years involving
each of the tasks listed in the Scope of Services. This listing should include a brief
description of each project, the location, date, and (if possible) the address and
telephone number of a contact person. The letter shall be signed by the individual
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authorized to bind the consultant to the proposal.

2. Client References:
Provide a minimum of 3 client references. References should be California cities or
other large public sector entities. Provide the designated person's name, title,
organization, address, telephone number, and the project(s) that were completed
under that client’s direction.
3. Individual Staff Experience:
Provide a listing of each key staff person in the firm who will be assigned to the
project and background information demonstrating their capabilities and
qualifications to perform the assigned task. For each individual, provide current
professional registrations, related experience, educational background, and years
of experience with the team.
4. Consultant Team:
Provide a description of the team, the organization and its general experience, and
specific experience of assigned staff. Provide a listing of similar projects of similar
scope, which have been completed by members of the consultant team within the
past five (5) years. This listing should include a description of each project; the
location; cost of services; date; and (if possible) the clients’ name, address, and
phone number of a contact person.
5. Project Understanding & Scope of Services:
This section should include a clear description of the Consultant’s understanding
of the project and state the approaches and methodologies which the consultant
proposes to undertake in order to meet the stated objectives of the City. Provide a
Scope of Services with as much detail as needed to describe how the required
services and scope of work will be performed. The Scope of Services shall
include, but is not limited to:
•
•
•

Detailed statement of services describing all services to be provided;
A project timeline;
Description of project deliverables for each phase of your work.

6. History of Contract Terminations:
If your firm has had a contract terminated in the last five (5) years, describe such
incident. Termination for default is defined as notice to stop performance due to the
consultant’s non-performance or poor performance and the issue of performance
was either (a) not litigated due to inaction on the part of the consultant, or (b)
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litigated and such litigation determined that the consultant was in default.
Submit full details of the terms for default including the other party’s name, address,
and phone number. Present the consultant’s position on the matter. The City will
evaluate the facts and may, at its sole discretion, reject the proposal on the grounds
of the past experience.
If the firm has not experienced any such termination for default or early termination
in the past five (5) years, so indicate.
7. Price of Proposal:
All proposals shall include the following information, organized by section and
task of the proposal. The proposal should be concise and to the point. Include
rates by section and task. Pricing proposal shall be included in a separate, sealed
envelope.
VI.

SELECTION CRITERIA & PROCESS

The following criteria will be considered, although not exclusively, in determining which firm
is hired.
1.
2.
3.
4.
5.

Client References.
Costs of providing the entire Scope of Services.
Consultant’s demonstrated experience in completing projects of a similar type.
Ability to complete the project within the stated schedule and budget.
Overall quality of the response and conformance with RFP requirements for content.

A selection panel will be convened of City staff, members of the Downtown Merced PBID
Formation Committee, and Council Downtown Sub-Committee. The selection panel may elect
to interview any of the proposers in reviewing the proposals. In the event that interviews are
deemed necessary, staff will contact proposers individually regarding scheduling.
The City reserves the right to reject any and all proposals.
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VII.

PAYMENT

Invoices: Invoices must be fully itemized, and provide sufficient information for approving
payment and audit. Invoices must be accompanied by receipt for services in order for payment
to be processed. Mail invoices to the Project Manager and reference the contract number.
Frank Quintero
City of Merced
Office of Economic Development
678 W. 18th Street
Merced, CA 95340
Payments: The City will make payment to the consultant within 45- days of receipt of a correct
and complete invoice.
VIII. SPECIAL ISSUES AND REQUIREMENTS
•

Form and Execution of Contract. The form of contract is Attachment 2. It shall be
executed and returned with the Consultant’s proposal. If the Consultant is unable to execute
the Contract in its form, then the Consultant’s proposal will be deemed incomplete and not
considered.

•

Labor Code. The Consultant shall comply with Sections 3700 et seq. of Labor Code of the
State of California, requiring every employer to be insured against liability for worker’s
compensation.

•

Insurance. The Consultant shall also meet the insurance requirements in Section 9 of the
contract, including liability insurance in the amount of $1,000,000, naming the Agency as
additional insured.

•

Conflict of Interest. The Consultant must be aware of and comply with conflict of interest
rules included in the California Political Reform Act, and Section 1090 et. Seq. of the
Government Code. The Political Reform Act requires City/Agency officers and committee
members to file statements of interest and abide by a Conflict of Interest Code. Section 1090
limits or prohibits a public official from contracting with a body of which an official is a
member. Section 1090 applies even where the officer only reviews the contract for the
approving body.

•

Public Record. Responses to this RFP become the exclusive property of the City of Merced.
At such time as the Economic Development Department recommends a firm to the City
Council, all proposals received in response to this RFP becomes a matter of public record and
shall be regarded as public records, with the exception of those elements in each proposal
which are defined by the Proposer as business or trade secrets and plainly marked as
“Confidential,” “Trade Secret,” or “Proprietary”. The City shall not in any way be liable or
responsible for the disclosure of any such proposal or portions thereof, if they are not plainly
marked as “Confidential,” “Trade Secret,” or “Proprietary” or if disclosure is required under
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the Public Records Act. Any proposal which contains language purporting to render all or
significant portions of the proposal “Confidential,” “Trade Secret,” or “Proprietary” shall be
regarded as non-responsive.
Although the California Public Records Act recognizes that certain confidential trade secret
information may be protected from disclosure, the City of Merced may not accept or approve
that the information that a Proposer submits is a trade secret. If a request is made for
information marked “Confidential,” “Trade Secret,” or “Proprietary,” the City shall provide
the Proposer who submitted the information with reasonable notice to allow the Proposer to
seek protection from disclosure by a court of competent jurisdiction.
•

Withdrawals of Proposals. A Proposer may withdraw its proposal at any time before the
expiration of the time for submission of proposals as provided in the RFP by delivering a
written request for withdrawal signed by, or on behalf of, the Proposer.

•

Protest Process. A Consultant that submits a proposal that is disqualified may challenge the
disqualification by filing a protest within seven (7) calendar days of the date of the City’s
notice of disqualification. Staff recommendations to award the agreement(s) to a particular
Consultant or Consultants shall be posted at on the City’s website. An unsuccessful
Consultant may file a protest no later than seven calendar days after the recommendation is
posted on the website, except for protests regarding disqualification, which must be
protested within seven days of the disqualification notice. All protests shall be in writing,
filed with the Director of Economic Development, Frank Quintero, and shall include the
following:
•
•
•
•
•
•

Consultant’s Name;
RFP Name;
The name, address and telephone number of the protester;
A detailed statement describing the legal and factual grounds for the protest,
including copies of relevant documents;
The form of relief requested; and
The signature of the protester or its authorized representative.

The Director will render a written decision within 30 days after the protest is filed. The City
will not request City Council authorization to award the contract until the protest process is
completed.
IX.
•
•
•
•
•
•

TENTATIVE TIMELINE (dates are subject to change)
Request For Proposal released on December 9, 2019
Questions and Request for Information due on Friday, January 10, 2020
Responses to RFP due on Friday, January 17, 2020, at 4:00 p.m. PST
Evaluation of proposals completed by Monday, January 27, 2020
Response letters mailed or emailed to respondents by January 31, 2020
Council Consideration of Proposals by February 18, 2020
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ATTACHMENTS
1) Business Improvement District – Downtown Merced
2) Professional Service Agreement – City of Merced
REFERENCE DOCUMENTS
1) 2012 Economic Development Action Plan
https://www.cityofmerced.org/Home/ShowDocument?id=282
2) 2007 Downtown Merced Strategy
https://www.cityofmerced.org/Home/ShowDocument?id=278
3) 2006 Economic Development Strategy
https://www.cityofmerced.org/Home/ShowDocument?id=286
4) Merced Vision 2030 General Plan
https://www.cityofmerced.org/departments/development-services/planning-division/merced-vision-2030general-plan
5) Current Projects and Builders Forum
https://www.cityofmerced.org/departments/development-services/planning-division/happenings-currentprojects/current-projects
6) Merced Municipal Code Chapter 3.44 – Business Improvement Area Tax
https://library.municode.com/ca/merced/codes/code_of_ordinances?nodeId=TIT3REFI_CH3.44BUIMARTA
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ATTACHMENT 2

AGREEMENT FOR PROFESSIONAL SERVICES

THIS AGREEMENT is made and entered into this __ day of
_ _ _ _ _, 201_, by and between the City of Merced, a California Charter
Municipal Corporation, whose address of record is 678 West 18 th Street, Merced,
California 95340, (hereinafter referred to as "City") and _ _ _ _ _ _ _ __
- - - - - - - - - - - - - - ·, a - - - - - - - - - - -, whose
address of record is _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ (hereinafter
referred to as "Consultant").
WHEREAS, City is undertaking a project to _ _ _ _ _ _ _ _ __,,· and,
WHEREAS, Consultant represents that it possesses the professional skills to
provide _ _ _ _ _ _ _ _ _ _ services in connection with said project.
NOW, THEREFORE, the parties hereto, in consideration of the mutual
covenants hereinafter recited, hereby agree as follows:
1.
SCOPE OF SERVICES. The Consultant shall furnish the following
services: Consultant shall provide the _ _ _ _ _ _ services described in
Exhibit "A" attached hereto.
No additional services shall be performed by Consultant unless approved in
advance in writing by the City, stating the dollar value of the services, the method
of payment, and any adjustment in contract time. All such services are to be
coordinated with City and the results of the work shall be monitored by the
_ _ _ _ _ _ _ or designee. However, the means by which the work is
accomplished shall be the sole responsibility of the Consultant.
2.
TIME OF PERFORMANCE. All of the work outlined in the Scope
of Services shall be completed in accordance with the Schedule outlined in Exhibit
"B" attached hereto and incorporated herein by reference. By mutual agreement
and written addendum to this Agreement, the City and the Consultant may change
the requirements in said Schedule.
3.

RESERVED.

4.
COMPENSATION. Payment by the City to the Consultant for actual
services rendered under this Agreement shall be made upon presentation of an
invoice detailing services performed under the Scope of Services, in accordance
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with the fee schedule set forth in Exhibit "C" attached hereto and incorporated
herein by reference. The Consultant agrees to provide all services required under
the Scope of Services in Exhibit "A" within the compensation amount set forth in
Exhibit "C". For Consultant's services rendered under this Agreement, City shall
pay Consultant the not to exceed sum of$_ _ _ _ _ _ __
5.
METHOD OF PAYMENT. Compensation to Consultant shall be
paid by the City after submission by Consultant of an invoice delineating the
services performed.
6.
RECORDS. It is understood and agreed that all plans, studies,
specifications, data magnetically or otherwise recorded on computer or computer
diskettes, records, files, reports, etc., in possession of the Consultant relating to the
matters covered by this Agreement shall be the property of the City, and
Consultant hereby agrees to deliver the same to the City upon termination of the
Agreement. It is understood and agreed that the documents and other materials
including but not limited to those set forth hereinabove, prepared pursuant to this
Agreement are prepared specifically for the City and are not necessarily suitable
for any future or other use.
7.
CONSULTANT'S BOOKS AND RECORDS. Consultant shall
maintain any and all ledgers, books of account, invoices, vouchers, canceled
checks, and other records or documents evidencing or relating to charges for
services or expenditures and disbursements charged to the City for a minimum of
three (3) years, or for any longer period required by law, from the date of final
payment to the Consultant to this Agreement. Any records or documents required
to be maintained shall be made available for inspection, audit and/or copying at
any time during regular business hours, upon oral or written request of the City.
8.
INDEPENDENT CONTRACTOR. It is expressly understood that
Consultant is an independent contractor and that its employees shall not be
employees of or have any contractual relationship with the City. Consultant shall
be responsible for the payment of all taxes, workers' compensation insurance and
unemployment insurance. Should Consultant desire any insurance protection, the
Consultant is to acquire same at its expense.
In the event Consultant or any employee, agent, or subcontractor of
Consultant providing services under this Agreement is determined by a court of
competent jurisdiction or the California Public Employees Retirement System
(PERS) to be eligible for enrollment in PERS as an employee of the City,
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Consultant shall indemnify, protect, defend, and hold harmless the City for the
payment of any employee and/or employer contributions for PERS benefits on
behalf of Consultant or its employees, agents, or subcontractors, as well as for the
payment ofany penalties and interest on such contributions, which would
otherwise be the responsibility of City.
9.
INDEMNITY. Consultant shall indemnify, protect, defend (with
legal counsel selected by the City), save and hold City, its officers, employees, and
agents, harmless from any and all claims or causes of action for death or injury to
persons, or damage to property resulting from intentional or negligent acts, errors,
or omissions of Consultant or Consultant's officers, employees, volunteers, and
agents during performance of this Agreement, or from any violation of any federal,
state, or municipal law or ordinance, to the extent caused, in whole or in part, by
the willful misconduct, negligent acts, or omissions of Consultant or its employees,
subcontractors, or agents, or by the quality or character of Consultant's work, or
resulting from the negligence of the City, its officers, employees, volunteers and
agents, except for loss caused by the sole negligence or willful misconduct of the
City or its officers, employees, volunteers or agents. It is understood that the duty
of Consultant to indemnify and hold harmless includes the duty to defend as set
forth in Section 2778 of the California Civil Code. Acceptance by City of
insurance certificates and endorsements required under this Agreement does not
relieve Consultant from liability under this indemnification and hold harmless
clause. This indemnification and hold harmless clause shall survive the
termination of this Agreement and shall apply to any damages or claims for
damages whether or not such insurance policies shall have been determined to
apply. By execution of this Agreement, Consultant acknowledges and agrees to
the provisions of this Section and that it is a material element of consideration.
10. INSURANCE. During the term of this Agreement, Consultant shall
maintain in full force and effect at its own cost and expense, the following
msurance coverage:
a.
Workers' Compensation Insurance. Full workers' compensation
insurance shall be provided with a limit of at least One Hundred Thousand Dollars
($100,000) for any one person and as required by law, including Employer's
Liability limits of $1,000,000.00 per accident. The policy shall be endorsed to
waive the insurer's subrogation rights against the City.
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b.

c.

General Liability.
(i)

Consultant shall obtain and keep in full force and effect general
liability coverage at least as broad as ISO commercial general
liability coverage occurrence Form CG 0001.

(ii)

Consultant shall maintain limits of no less than One Million
Dollars ($1,000,000) per occurrence for bodily injury, personal
injury and property damage.

(iii)

The City, its officers, employees, volunteers and agents are to
be named as additional insureds under the policy, as respects
liability arising out of work or operations performed by or on
behalf of the Consultant.

(iv)

The policy shall stipulate that this insurance will operate as
primary insurance for work performed by Consultant and its
sub-contractors, and that any other insurance or self insurance
maintained by City or other named insureds shall be excess and
non-contributory.

(v)

Consultant shall maintain its commercial general liability
coverage for three (3) years after completion of the work and
shall add an additional insured endorsement form acceptable to
the City naming the City of Merced, its officers, employees,
agents and volunteers for each year thereafter for at least three
(3) years after completion of the work. Copies of the annual
renewal and additional insured endorsement form shall be sent
to the City within thirty (30) days of the annual renewal.

Automobile Insurance.
(i)

Consultant shall obtain and keep in full force and effect an
automobile policy of at least One Million Dollars ($1,000,000)
per accident for bodily injury and property damage.

(ii)

The City, its officers, employees, volunteers and agents are to
be named as additional insureds under the policy, as respects
automobiles owned, leased, hired or borrowed by the
Consultant.

X:\Forms\Professional Services Agreement - CITY Updated 2016.docx

4

(iii)

The policy shall stipulate that this insurance will operate as
primary insurance for work performed by Consultant and its
sub-contractors, and that any other insurance or self insurance
maintained by City or other named insureds shall be excess and
non-contributory.

d.
Professional Liability Insurance. Consultant shall carry professional
liability insurance appropriate to Consultant's profession in the minimum amount
of One Million Dollars ($1,000,000). Architects and engineers' coverage is to be
endorsed to include contractual liability.
e.
Qualifications of Insurer. The insurance shall be provided by an
acceptable insurance provider, as determined by City, which satisfies all of the
following minimum requirements:
(i)

An insurance carrier admitted to do business in California and
maintaining an agent for service of process within this State;
and,

(ii)

An insurance carrier with a current A.M. Best Rating of A:VII
or better (except for workers' compensation provided through
the California State Compensation Fund).

f.
Certificate of Insurance. Consultant shall complete and file with the
City prior to engaging in any operation or activity set forth in this Agreement,
certificates of insurance evidencing coverage as set forth above and which shall
provide that no cancellation or expiration by the insurance company will be made
during the term of this Agreement, without thirty (30) days written notice to City
prior to the effective date of such cancellation-including cancellation for
nonpayment of premium.
g.
Notwithstanding any language in this Agreement to the contrary,
Consultant shall be entitled to be paid pursuant to the terms of this Agreement until
Consultant has obtained the insurance required by this Section 10 and provided
documentation of said insurance to the City. In addition to any other remedies City
may have, City reserves the right to withhold payment if Consultant's insurance
policies are not current.
11. ASSIGNABILITY OF AGREEMENT. It is understood and agreed
that this Agreement contemplates personal performance by the Consultant and is
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based upon a determination of its unique personal competence and experience and
upon its specialized personal knowledge. Assignments of any or all rights, duties
or obligations of the Consultant under this Agreement will be permitted only with
the express written consent of the City.
12. TERMINATION FOR CONVENIENCE OF CITY. The City may
terminate this Agreement any time by mailing a notice in writing to Consultant that
the Agreement is terminated. Said Agreement shall then be deemed terminated,
and no further work shall be performed by Consultant. If the Agreement is so
terminated, the Consultant shall be paid for that percentage of the phase of work
actually completed, based on a pro rata portion of the compensation for said phase
satisfactorily completed at the time the notice of termination is received.
13. CONFORMANCE TO APPLICABLE LAWS. Consultant shall
comply with its standard of care regarding all applicable Federal, State, and
municipal laws, rules and ordinances. No discrimination shall be made by
Consultant in the employment of persons to work under this contract because of
race, color, national origin, ancestry, disability, sex or religion of such person.
Consultant hereby promises and agrees to comply with all of the provisions
of the Federal Immigration and Nationality Act (8 U.S.C.A. 1101 et seq.), as
amended; and in connection therewith, shall not employ unauthorized aliens as
defined therein. Should Consultant so employ such unauthorized aliens for the
performance of work and/or services covered by this Agreement, and should any
agency or instrumentality of the federal or state government, including the courts,
impose sanctions against the City for such use of unauthorized aliens, Consultant
hereby agrees to, and shall, reimburse City for the cost of all such sanctions
imposed, together with any and all costs, including attorneys' fees, incurred by the
City in connection therewith.
14. WAIVER. In the event that either City or Consultant shall at any time
or times waive any breach of this Agreement by the other, such waiver shall not
constitute a waiver of any other or succeeding breach of this Agreement, whether
of the same or any other covenant, condition or obligation. Waiver shall not be
deemed effective until and unless signed by the waiving party.
15. INCONSISTENT OR CONFLICTING TERMS IN AGREEMENT
AND EXHIBITS. In the event of any contradiction or inconsistency between any
attached document(s) or exhibit(s) incorporated by reference herein and the
provisions of the Agreement itself, the terms of the Agreement shall control.
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Any exhibit that is attached and incorporated by reference shall be limited to
the purposes for which it is attached, as specified in this Agreement. Any
contractual terms or conditions contained in such exhibit imposing additional
obligations on the City are not binding upon the City unless specifically agreed to
in writing, and initialed by the authorized City representative, as to each additional
contractual term or condition.
16. AMBIGUITIES. This Agreement has been negotiated at arms' length
between persons knowledgeable in the matters dealt with herein. Accordingly, any
rule of law, including, but not limited to, Section 1654 of the Civil Code of
California, or any other statutes, legal decisions, or common-law principles of
similar effect, that would require interpretation of any ambiguities in this
Agreement against the party that drafted this Agreement is of no application and is
hereby expressly waived.
17. VENUE. This Agreement and all matters relating to it shall be
governed by the laws of the State of California and any action brought relating to
this agreement shall be held exclusively in a state court in the County of Merced.
18. AMENDMENT. This Agreement shall not be amended, modified, or
otherwise changed unless in writing and signed by both parties hereto.
19. INTEGRATION. This Agreement constitutes the entire
understanding and agreement of the parties and supersedes all previous and/or
contemporaneous understanding or agreement between the parties with respect to
all or any part of the subject matter hereof.
20. AUTHORITY TO EXECUTE. The person or persons executing this
Agreement on behalf of the parties hereto warrants and represents that he/she/they
has/have the authority to execute this Agreement on behalf of their entity and
has/have the authority to bind their party to the performance of its obligations
hereunder.
21. COUNTERPARTS. This Agreement may be executed in one or more
counterparts with each counterpart being deemed an original. No counterpart shall
be deemed to be an original or presumed delivered unless and until the
counterparts executed by the other parties hereto are in the physical possession of
the party or parties seeking enforcement thereof.
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IN WITNESS WHEREOF, the parties have caused this Agreement to be
executed on the date first above written.
CITY OF MERCED
A California Charter Municipal
Corporation

BY:
City Manager
ATTEST:
STEVE CARRIGAN, CITY CLERK

BY:- - - - - - - - - - - - Assistant/Deputy City Clerk

APPROVED AS TO FORM:

BY:- - - - - - - - - - - - City Attorney
Date

ACCOUNT DATA:

BY:- - - - - - - - - - - - Verified by Finance Officer
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CONSULTANT

BY:- - - - - - - - - - (Signature)

(Typed Name)
Its:- - - - - - - - - - - (Title)

BY:- - - - - - - - - - (Signature)

(Typed Name)
Its:- - - - - - - - - - - (Title)
Taxpayer I.D. No. _ _ _ _ __
ADDRESS: - - - - - - - TELEPHONE:- - - - - - - FAX:- - - - - - - - - - E-MAIL:- - - - - - - - - -
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